The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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GARRI S, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe refusal of the
exam ner to allow clains 1-11 as anended subsequent to the
final rejection. These are all of the clains in the
appl i cation.

The subject natter on appeal relates to an oxygen

concentration detector. Wth reference to the appellants’
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drawi ng, the detector includes an outer electrode 23, a heater
31, a protecting cover 16 having first and second | evel s of
mul ti pl e openi ngs 161 and 162 and wherein the relationship
between the length L, of the heat generating part of the heater
and the distance L, between the first and second | evels of
mul ti ple openings is such that 0.9 is less than or equal to
L/L,which in turn is less than or equal to 1.3. Further
details of this appeal ed subject matter are set forth in
representative i ndependent claim1lwhich reads as foll ows:

1. An oxygen concentration detector conprising:

a) an oxygen concentration sensing el enent
conprised of a solid electrolyte and an outer el ectrode
provi ded on the external surface of said solid
el ectrolyte for contributing to detecting the
concentration of oxygen in a gas to be neasured;

b) a heater disposed near said solid electrolyte
for heating said solid electrolyte, said outer el ectrode
being |l ocated within the range defined by the | ength of
the heat-generating part of said heater, in the direction
of the length of said sensing elenment; and

c) a protecting cover separated from said sensing
el ement and extending to cover its exterior for
protecting said sensing elenent, said protecting cover
having a first |l evel and a second level of multiple
openings in the I engthw se direction, said first and
second | evels of nultiple openings being | ocated outside
of the range corresponding to said outer electrode in the
direction of the length of said sensing el enent, there
bei ng no openings in said protecting cover in the range
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corresponding to said outer electrode, said first |evel
of openi ngs bei ng openi ngs which are nearest to an end of
said outer electrode and said second | evel of openings
bei ng openings which are nearest to the opposite end of
said outer electrode;
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wherein the relationship between the length L, of
sai d heat-generating part and the distance L,, in the
direction of the length of said sensing el enent, between
t he edge, on the side of the openings of the second
| evel, of the openings of said first | evel and the edge,
on the side of the openings of the first |level, of the
openi ngs of the second level, is such that 0.9 < L,/L, <
1.3 is satisfied.

The references relied upon by the exam ner’s evidence of

obvi ousness ar e:

Yamada 4, 505, 807 Mar. 19,
1985
Kato et al. (Kato) 4,512,871 Apr. 23,
1985
Yamakawa et al. (Yanakawa) 4,569, 748 Feb. 11
1986
Raff et al. (Raff) 4,756, 885 Jul . 12,
1988
| chi kawa et al. (Japanese ‘848) 63-180848 Jul . 25,
1988

(publi shed Japanese Kokai Patent Application)

Claims 1-5, 7, 8, 10 and 11 are rejected under 35 U. S. C
8 103 as being unpatentabl e over the Japanese ‘848 reference
in view of Yamada or Kato, and clains 6 and 9 are
correspondingly rejected over these references and further in
vi ew of Yamakawa and Raff respectively.

We refer to the brief and reply brief and to the answer
for a conplete discussion of the opposing viewoints expressed
by the appellants and by the exam ner concerning the above-
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noted rejections.
OPI NI ON

These rej ections cannot be sustai ned.

The exam ner acknow edges that the Japanese ‘848
ref erence contains no disclosure of the here-clainmed L1/L2
ratio. According to the exam ner, however, Yamada or Kato
woul d have suggested | ocating the heat generating portion of
the heater in the Japanese ‘848 detector in such a manner that
the ratio requirenent of the appeal ed clainms would be
satisfied. On page 7 of the answer, the exam ner expresses
his position concerning this matter with the foll ow ng
| anguage:

Appel lant’s [sic, Appellants’] range of ratios

goes from0.9 to 1.3. The limts of this range

therefore do not stray far from1l. Wen the heat
generating portion of the heater in [Japanese '848] is

| ocated at its lower end, as is obviously suggested by
Yamada or Kato, its length would i nescapably correspond
with the distance between the two | evels of openings in
the protecting cover (thereby neeting appellant’s [sic,
appellants’] recited range). In order not to be within
appellant’s [sic, appellants’] range, the heat generating
portion would have to extend substantially beyond or
short of the distance between the two | evel s of

openings. This would nean a heater either with such

a |l arge heat generating portion as to be wasteful or with
such a smal|l heat generating portion as to be

i mpractical. Neither nmakes any sense.
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The fatal deficiency of the examner’s position is that it is
not supported by the applied reference evidence. As

acknow edged by the exam ner, the Japanese ‘848 reference
contains no disclosure regarding the disposition and | ength of
t he heat generating portion relative to the first and second

| evel s of multiple openings. On the other hand, neither
Yamada nor Kato contains any teaching or suggestion of first
and second |l evels of nultiple openings. Instead, the
detectors disclosed in these references enploy elongated slots
as correctly pointed out by the appellants. Mreover, the
exam ner points to nothing in these | ast-nentioned references
whi ch woul d have suggested | ocating and sizing the heat
generating part of a detector heater between first and second
| evel s of multiple openings as discussed in the above-quoted
portion of the answer.

In an attenpt to support his obviousness concl usion, the
exam ner al so argues that “[l]ocating the heat generating
portion adjacent the el ectrodes would be [sic, would have
been] obvi ous because that is where the el ectrodes are”
(answer, page 8). As a matter of clarification, we point out
that the heat generating part of Yanada s heater appears to
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surround his el ectrode and that the disposition of Kato' s heat
generating part relative to his electrode is not clearly
disclosed. In any event, the exam ner’s aforenentioned
argunent begs the issue of obviousness with respect to the
ratio feature clained by the appellants.

This is because it sinply cannot be determined fromthe
applied reference teachings whether this ratio would or woul d
not be obtained in “[l]ocating the heat generating portion

adj acent the el ectrodes.”

Under these circunstances recounted above, it is our
determ nation that the examner’s Section 103 rejection based
on the Japanese ‘848, Yanmada and Kato references is prem sed
upon i nperm ssi bl e hindsi ght wherein that which only the

i nventor has taught is used against its teacher. WL. CGore &

Assocs. v. @Grlock, Inc., 721 F.2d 1540, 1553, 220 USPQ 303,

312-13 (Fed. Gir. 1983), cert. denied, 469 U.S. 851 (1984).

For this reason and because the above di scussed deficiencies
of these references are not supplied by the other references
applied by the exam ner, we cannot sustain any of the
rejections before us on this appeal.

The decision of the exam ner i s reversed.
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REVERSED
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